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in theory, is not only possible, but permissible, and as long as 
it is confined strictly, and in good faith, to gaining information 
and to peaceful persuasion, and argument, it is not forbidden 
by law." In an opinion rendered by the Federal court in 1917 
in the case of Tri-City Central Trades Council v. American 
Foundries" the court says : "Striking employees have a lawful 
right to place pickets in the streets leading to their employers' 
plant, to ascertain who are continuing or seeking employment 
there, and to persuade, but not to coerce them not to do so, 
and the maintenace of such pickets and attempts to persuade 
employees to cease working cannot be enjoined." 

Undoubtedly, as we have seen, there are decisions which 
hold that all picketing is unlawful and subject to injunctioa 
But we question the accuracy of the declaration made in the 
principal case that the weight of authority and the growing 
tendency are to regard all picketing as inherently illegal. 14 

T. A. M. 

Persons: Age of Consent for Marriage: Issuing License 
Without Parents' Approval. — The case of Johnson v. Alexan- 
der 1 placed squarely before an Appellate Court of California for the 
first time two important questions: (1) What is the "age of legal 
consent" for the purpose of marriage as used in the Civil Code, 2 
and (2) what is the effect of a marriage solemnized according 
to the forms outlined in the Code except that the license was 
issued to a female fifteen years of age without the consent of 
the parents or guardian as prescribed by statute.* The first 
point had been referred to in a dictum previously, and fifteen 
years for females and eighteen years for males, as provided in 



18 (1917) 238 Fed. 728. In the United States District Court for the 
Southern District of Illinois, the Judge in granting an injunction, said: 
"There is no such thing as peaceful picketing. You might as well talk 
about peaceful violence. You may as well think of peaceful war as 
peaceful picketing." On appeal to the Circuit Court of Appeals of the 
Seventh Circuit, the decree of the District was reversed. The case has now 
been carried on certiorari to the Supreme Court of the United States, 
where it has been recently argued. 

14 In addition to cases cited in preceding notes, the case of In re 
Langell (1914) 178 Mich. 305, 144 N. W. 841, SO L. R. A. (N. S.) 412, 
adheres to the view that all picketing is illegal. An observation in the 
note to this case, in the last citation, seems to contain the suggestion 
for the California court's broad statement as to the "growing tendency" 
The generalization in the note mentioned is in these words: "It may 
be said, however, that the majority of the cases cited in the present, 
as well as in the earlier note, recognize, or at least, do not deny, that 
picketing may be lawful in some circumstances ; in other words, hold or con- 
cede that picketing is not unlawful per se, and should not as much be en- 
joined, although there is discernible a growing tendency to accept the con- 
trary view adopted in Re Langell, upon the ground that, as a practical 
matter, there can be no such thing as peaceable picketing, especially where 
there are a considerable number of picketers." But we fail to find 
justification even for this guarded statement. 

1 (Dec. 13, 1918) 27 Cal. App. Dec. 823. 

2 § 82, subd. 1. 

3 Cal. Civ. Code, § 69. 



280 CALIFORNIA LAW REVIEW 

section 56 of the Civil Code, had been stated as the ages of 
consent. 4 This view was adopted by the principal case. The 
code section 5 involving the second point had not been definitely 
construed before, but a case under the old marriage act of 1850 8 
was cited to show, that while a third party joining in marriage 
a male under twenty-one or a female under eighteen may be 
guilty of a misdemeanor, the marriage is neither void nor void- 
able. The same principle, the court holds, applies to a clerk 
issuing a license without the consent of the parents or guardian, 
as required by the present law. 

At common law there could be no question of parental 
consent where males had attained the age of fourteen and 
females the age of twelve years. 7 If the infants were under 
seven years of age the marriage was absolutely void, but parties 
over seven years of age and under the age of consent, could 
enter into a voidable marriage. No form was required, mutual 
assent and cohabitation between the parties being the only requi- 
sites. 8 Statutes providing different age limits and prescribing 
certain forms to be observed in the celebration of marriage have 
been generally enacted. Frequently two provisions are found 
with reference to age, one fixing the ages above which infants 
may consummate marriage (usually from 15 to 18) and one 
requiring parental consent where parties are under other desig- 
nated ages (usually 18 for females and 21 for males). Rarely, 
however, have they stated definitely what the effect of a failure 
to comply with their provisions shall be, and the general atti- 
tude of the courts toward these laws is well expressed by the 
widely quoted language of the United States Supreme Court: 
"No doubt a statute may take away a common-law right; but 
there is always a presumption that the legislature has no such 
intention, unless it be plainly expressed." Therefore, in speak- 
ing of the legislature's control of marriage, the Court continues, 
"Whatever directions "they may give respecting its formation or 
solemnization, courts have usually held a marriage good at 
common law to be good notwithstanding the statutes, unless 
they contain express words of nullity." 9 

In accord with this view courts have usually held that where 
statutes change the common law age of consent, marriages by 
parties under the designated ages are not void, but merely 
voilable. They are in fact good for all civil purposes until 
action is brought by the party under age to annul such mar- 



* Matter of Guardianship of Ambrose (1915) 170 Cal. 160, 149 Pac. 43. 
8 Supra, n. 3. 

•Hunter v. Milam (1895) 5 Cal. Unrep. 107, 41 Pac. 332. 
'Koonce v. Wallace (1859) 7 Jones Law (N. C.) 194. 
« Sharon v. Sharon (1889) 79 Cal. 633, 22 Pac. 26. 
"Meister v. Moore (1877) 96 U. S. 76. See also notes, 7 Ann. Cas. 784 ; 
14 Ann. Cas. 953; L. R. A. 1915 E, 113. 
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riage. 10 The bigamy laws apply to a second marriage by either 
party, 11 and the male is liable under a criminal statute applicable 
to delinquent husbands. 12 With reference to forms prescribed 
by statute for the celebration of marriage the same interpretation 
has governed and the common-law marriage has been upheld 
unless made expressly void. Some courts even interpret the 
word void to mean voidable. 13 

What is sometimes called a minority view prevails in some 
states, but it is really not so much a minority view of courts 
as of legislatures. Some statutes are so worded as to leave 
no question of interpretation, as where common-law marriages 
are made expressly void. Among these jurisdictions are North 
Dakota, where the statute provides that marriages shall be 
entered into "only as provided by law"; 1 * and California. In 
this state, since the amendment of the Civil Code in 1895, 15 
common-law marriages are not valid. 1 * The question in this 
jurisdiction is, then, as to which parts of the Civil Code gov- 
erning marriage are directory and which mandatory. 

There are, according to the express provision of the Code, 17 
only three kinds of marriage that are absolutely void from the 
beginning, viz. : incestuous marriages, marriages between persons 
of different races, and bigamous marriages. All others are valid 
or voidable. 18 

As to the question of age, only marriages by females under 
fifteen, or males under eighteen, years of age without the par- 
ents' or guardian's consent are voidable. 19 Consent by others 
than the parties to the contract is unnecessary if the female is 
fifteen years old and the male eighteen. 20 Section 69. of the 
Civil Code is, therefore, to this extent merely directory. Further- 
more, if the parties are above seven years of age and have 
parental sanction, as prescribed by the Code, an absolutely bind- 

loWillits v. Willits (1906) 76 Nebr. 236, 107 N. W. 379, 5 L. R. A. 
(N. S.) 767. New York fixes eighteen as the age for both parties, Padula 
v. Padula (1916) 160 N. Y. Supp. 833. 

11 Garner v. State (1913) 9 Ala. App. 60, 64 So. 183. 

12 State v. McPherson (1913) 72 Wash. 371, 130 Pac. 481. 
" State v. Parker (1890) 106 N. C. 711, 11 S. E. 517. 
"Schumaker v. Great N. Ry. Co. (1912) 23 N. D. 231, 136 N. W. 85. 

Brinkerhoff v. Bostwick (1885) 99 N. Y. 185, 1 N. E. 663 is quoted to 
the effect that "such expressions as 'required by law,' 'regulated by law,' 
'allowed by law,' 'made by law,' 'limited by law,' 'as prescribed by law,' 
'a law of the state,' are of frequent occurrence in the Codes and other 
legislative enactments; and they are always used as referring to statutory 
provisions only." 

15 Cal. Civ. Code, § 55. 

16 Norman v. Norman (1898) 121 Cal. 620, 54 Pac. 143, 66 Am. St. Rep. 
74, 42 L. R. A. 343; Estate of Shipp (1914) 168 Cal. 640, 144 Pac. 143. 

" Cal. Civ. Code, §§ 59, 60, 61. 

" People v. Souleotes (1915) 26 Cal. App. 309, 146 Pac. 903. 
"People v. Gonzales (1907) 6 Cal. App. 255, 91 Pac. 1013; People v. 
Beevers (1893) 99 Cal. 286, 33 Pac. 844. 

20 Matter of Guardianship of Ambrose, supra, n. 4. 
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ing marriage is formed. 21 This is practically the uniform holding 
of all courts, although Michigan 22 held a marriage invalid where 
parental consent was not given, and New York, because of several 
conflicting statutes, was forced to the conclusion that, though 
consent had been given to the marriage of a seventeen-year-old 
girl by her parents, the right of annulment still existed. 23 

On principle, the holding of the instant case with reference 
to age is not open to any objection considering the Code pro- 
visions. It is clear that marriages of infants are not made ex- 
pressly void by statute and that the most reasonable interpretation 
of sections 56, 69, and 82 of the Civil Code taken together is 
that section 56 fixes the "age of legal consent." That caution 
should be used in declaring marriages void is also uniformly 
conceded because of the disastrous effects following such action. 

The question as to whether the procuring of a license is 
absolutely essential before marriage may be contracted in Cal- 
ifornia is said by the supreme court to be still an open and 
debatable question. 24 But it may be doubted whether this 
observation is wholly in accord with the code and with other 
expressions of the same court. Clearly, "Consent alone will 
not constitute marriage; it must be followed by a solemniza- 
tion authorized" 25 by the Code, and "it is giving the word 
'solemnization' too narrow a meaning to confine it to the mere 
ceremony before the officer or minister"; for "it should be held 
to include the issuing of the license and the record of the cer- 
tificate; with the publicity incidental to the license and record; 
that the purpose of the section must be to facilitate the proof 
of marriages by requiring their existence to be made public." 28 
This interpretation seems in accord with the code provisions. 27 
However, the principal case did not turn on the question of the 
necessity of a license, but upon the point as to the effect of the 
issuance of a license by the clerk in violation of the code pro- 
visions. 

The finding of the court accords with the provision in the 
statute that "non-compliance with its provisions by others than 
a party to a marriage does not invalidate it." 28 Such, too, is 
the uniform holding of other jurisdictions. 29 The officer violat- 



21 People v. Souleotes, supra, n. 18. 

22 People v. Schoonmaker (1899) 119 Mich. 242, 77 N. W. 934. 
23 Kruger v. Kruger (1910) 122 N. Y. Sup. 23. See note on Trial 

Marriages in New York, 26 Yale Law Journal, 622. 

24 See cases, supra n. 16. 

25 Cal. Civ. Code, § 55 ; cases, supra, n. 16. 

2 » Sharon v. Sharon (1888) 75 Cal. 1, 16 Pac. 345. 

27 Cal. Civ. Code, § 68. 

28 Id. 

2 s"Gray v. Lentz (1917) 173 N. C. 343, 91 S. E. 1024, L. R. A. 1917 E, 
863; Browning v. Browning (1913) 89 Kans. 98, 130 Pac. 852, Ann. Cas. 
1914 C, 1288; L. R. A. 1916 C, 737; note, 1917 E, 868; 18 R. C. L., § 70. 
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ing the act may be subjected to punishment, and frequently 
statutes provide a penalty, but the marriage is not affected. 80 

On the whole the principal case accords with the tendency to 
declare no act good at common law invalid unless the statutory 
provisions expressly so provide, and is practically in complete 
harmony with other courts on the questions of age and require- 
ments of form. 

D. J. W. 

Torts: Liability of Parent Owning Automobile for In- 
juries Resulting from Negligent Driving by Minor Child. — 
In the case of Watkins v. Clark, 1 decided by the Supreme Court 
of Kansas, Nov. 9, 1918, the plaintiff sued the defendant for 
personal injuries suffered in an automobile accident. The de- 
fendant owned the machine, but at the time of the accident it 
was being driven by his minor daughter. He had purchased 
the car for the use of his family and had granted general permis- 
sion to his daughter to use it at any time she pleased. Other 
members of the family enjoyed the same privilege. On the 
occasion of the accident she was on a pleasure trip of her own, 
accompanied by a young lady friend. 

The Court upheld the defendant's demurrer to this set of 
facts, basing its opinion upon the fact that the mere ownership 
of the car did not render the father liable even when it was 
operated by his own minor child, unless a relationship of agency 
was shown. 

The question of the father's liability in such cases has raised 
conflicting decisions in many jurisdictions. Of course it is uni- 
versally admitted that the mere fact of ownership does not in 
itself render the father liable. Nor does the mere relationship 
of parent make him any more liable for this, than for any other 
tort of his child. 2 

There is also practical unanimity of opinion that the father 
is liable if the child is acting as his agent in driving the machine. 8 
And in accordance with the general principles of agency he is 
not liable if the child steps out of his position as agent by making 
a deviation from the father's business for his own pleasure. 4 
Similarly the parent is not liable if the child has taken the car 
against his command* 



s <> Id. 

1 176 Pac. 131. 

2 Erlick v. Heis (1915) 193 Ala. 669, 69 So. 530. 

3 Morrison v. Clark (1915) 14 Ala. App. 323, 70 So. 200; Daggy t. 
Miller (1917) (Iowa) 162 N. W. 854; Farnham v. Clifford (1917) (Me.) 
101 Atl. 468; Cutts v. Davison (1916) 184 S. W. 921 (Mo. App.). 

4 Jennings v. Okin (1916) 88 N. J. Law 659, 97 Atl. 249; Cohen v. 
Meador (1916) 119 Va. 429, 89 S. E. 876. 

B Sultzbach v. Smith (1916) 174 la. 704, 156 N. W. 673, L. R. A. 
1916F 228; Johnston v. Cornelius (1916) 193 Mich. 115, 159 N. W. 318; 
Maher v. Benedict (1908) 123 App. Div. 579, 108 N. Y. Supp. 228. 



